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Eighty-First Congress, Session II 
Chapter 70 — 64 Stat. 24 — Public Law 461 (S. 88) 
March 18, 1950 

AN ACT To amend an Act entitled “An Act to establish a uniform system of bankruptcy 

throughout the United States”, approved July 1, 1898, and Acts amendatory thereof and 

supplementary thereto. 

Be it enacted by the Senate and House of Representatives of the United States of America in 

Congress assembled, That subdivision a of section 60 of the Act entitled “An Act to 

establish a uniform system of bankruptcy throughout the United States”, approved 

July 1, 1898, as amended, is amended to read as follows: 

“a. (1) A preference is a transfer, as defined in this Act, of any of the property of a 

debtor to or for the benefit of a creditor for or on account of an antecedent debt, 

made or suffered by such debtor while insolvent and within four months before the 

filing by or against him of the petition initiating a proceeding under this Act, the effect 

of which transfer will be to enable such creditor to obtain a greater percentage of his 

debt than some other creditor of the same class. 

“(2) For the purposes of subdivisions a and b of this section, a transfer of property 

other than real property shall be deemed to have been made or suffered at the time 

when it became so far perfected that no subsequent lien upon such property 

obtainable by legal or equitable proceedings on a simple contract could become 

superior to the rights of the transferee. A transfer of real property shall be deemed to 

have been made or suffered when it became so far perfected that no subsequent bona 

fide purchase from the debtor could create rights in such property superior to the 

rights of the transferee. If any transfer of real property is not so perfected against a 

bona fide purchase, or if any transfer of other property is not so perfected against 
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such liens by legal or equitable proceedings prior to the filing of a petition initiating a 

proceeding under this Act, it shall be deemed to have been made immediately before 

the filing of the petition. 

“(3) The provisions of paragraph (2) shall apply whether or not there are or were 

creditors who might have obtained such liens upon the property other than real 

property transferred and whether or not there are or were persons who might have 

become bona fide purchasers of such real property. 

“(4) A lien obtainable by legal or equitable proceedings upon a simple contract within 

the meaning of paragraph (2) is a lien arising in ordinary course of such proceedings 

upon the entry or docketing of a judgment or decree, or upon attachment, 

garnishment, execution, or like process, whether before, upon, or after judgment or 

decree and whether before or upon levy. It does not include liens which under 

applicable law are given a special priority over other liens which are prior in time. 

“(5) A lien obtainable by legal or equitable proceedings could become superior to the 

rights of a transferee or a purchase could create rights superior to the rights of a 

transferee within the meaning of paragraph (2), if such consequences would follow 

only from the lien or purchase itself, or from such lien or purchase followed by any 

step wholly within the control of the respective lien holder or purchaser, with or 

without the aid of ministerial action by public officials. Such a lien could not, 

however, become so superior and such a purchase could not create such superior 

rights for the purposes of paragraph (2) through any acts subsequent to the obtaining 

of such a lien or subsequent to such a purchase which require the agreement or 

concurrence of any third party or which require any further judicial action, or ruling. 

“(6) The recognition of equitable liens where available means of perfecting legal liens 

have not been employed is hereby declared to be contrary to the policy of this section. 
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If a transfer is for security and if (A) applicable law requires a signed and delivered 

writing, or a delivery of possession, or a filing or recording, or other like overt action 

as a condition to its full validity against third persons other than a buyer in the 

ordinary course of trade claiming through or under the transferor and (B) such overt 

action has not been taken, and (C) such transfer results in the acquisition of only an 

equitable lien, then such transfer is not perfected within the meaning of paragraph (2). 

Notwithstanding the first sentence of paragraph (2), it shall not suffice to perfect a 

transfer which creates an equitable lien such as is described in the first sentence of 

paragraph (6), that it is made for a valuable consideration and that both parties intend 

to perfect it and that they take action sufficient to effect a transfer as against liens by 

legal or equitable proceedings on a simple contract: Provided, however, That where the 

debtor’s own interest is only equitable, he can perfect a transfer thereof by any means 

appropriate fully to transfer an interest of that character: And provided further, That 

nothing in paragraph (6) shall be construed to be contrary to the provisions of 

paragraph (7). 

“(7) Any provision in this subdivision a to the contrary notwithstanding if the 

applicable law requires a transfer of property other than real property for or on 

account of a new and contemporaneous consideration to be perfected by recording, 

delivery, or otherwise, in order that no lien described in paragraph (2) could become 

superior to the rights of the transferee therein, or if the applicable law requires a 

transfer of real property for such a consideration to be so perfected in order that no 

bona fide purchase from the debtor could create rights in such property superior to 

the rights of the transferee, the time of transfer shall be determined by the following 

rules: 

“I. Where (A) the applicable law specifies a stated period of time of not more than 

twenty-one days after the transfer within which recording, delivery, or some other act 
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is required, and compliance therewith is had within such stated period of time; or 

where (B) the applicable law specifies no such stated period of time or where such 

stated period of time is more than twenty-one days, and compliance therewith is had 

within twenty-one days after the transfer, the transfer shall be deemed to be made or 

suffered at the time of the transfer. 

“II. Where compliance with the law applicable to the transfer is not had in accordance 

with the provisions of subparagraph I, the transfer shall be deemed to be made or 

suffered at the time of compliance therewith, and if such compliance is not had prior 

to the filing of the petition initiating a proceeding under this Act, such transfer shall 

be deemed to have been made or suffered immediately before the filing of such 

petition. 

“(8) If no such requirement of applicable law specified in paragraph (7) exists, a 

transfer wholly or in part, for or on account of a new and contemporaneous 

consideration shall, to the extent of such consideration and interest thereon and the 

other obligations of the transferor connected therewith, be deemed to be made or 

suffered at the time of the transfer. A transfer to secure a future loan, if such a loan is 

actually made, or a transfer which becomes security for a future loan, shall have the 

same effect as a transfer for or on account of a new and contemporaneous 

consideration.” 

SEC. 2. Subdivision c of section 70 of such Act, as amended, is amended to read as 

follows: 

“c. The trustee may have the benefit of all defenses available to the bankrupt as 

against third persons, including statutes of limitation, statutes of frauds, usury, and 

other personal defenses; and a waiver of any such defense by the bankrupt after 

bankruptcy shall not bind the trustee. The trustee, as to all property of the bankrupt at 
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the date of bankruptcy whether or not coming into possession or control of the court, 

shall be deemed vested as of the date of bankruptcy with all the rights, remedies, and 

powers of a creditor then holding a lien thereon by legal or equitable proceedings, 

whether or not such a creditor actually exists.” 

SEC. 3. a. All Acts or parts of Acts inconsistent with any provisions of this 

amendatory Act are hereby repealed. 

b. If any provision of this amendatory Act or the application thereof to any person or 

circumstances is held invalid, such invalidity shall not affect other provisions or 

applications of this amendatory Act which can be given effect without the invalid 

provision or application, and to this end the provisions of this amendatory Act are 

declared to be severable. 

SEC. 4. EFFECT OF THIS AMENDATORY ACT.—a. Nothing herein contained shall have 

the effect to release or extinguish any penalty, forfeiture, or liability incurred under 

any Act or Acts of which this Act is amendatory. 

b. The provisions of this amendatory Act shall govern proceedings so far as 

practicable and applicable in cases pending when it takes effect; but proceedings in 

cases then pending to which the provisions of this amendatory Act are not applicable 

shall be disposed of conformably to the provisions of said Act approved July 1, 1898, 

and the Acts amendatory thereof and supplementary thereto. 

APPROVED March 18, 1950. 


